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The use of multi-step dispute resolution clauses can ensure long term benefits to
international commercial contracts as it outlines a tiered method of dispute resolution to be
followed if a conflict is to arise. If parties find themselves at an impasse, the tiered system
typically builds from negotiation, through to mediation and then to arbitration as a general
process. The aim of a multi-step clause is to increase the chance of the dispute being
resolved in a cost effective and timely manner while working to repair or maintain the
business relationship between the parties. In some cases, the use of alternative dispute
resolution (ADR) will allow for the parties to adjust and make progress while a dispute is
being resolved, as it provides far greater flexibility than the litigation process. However, as
will be later illustrated, poorly drafted and ambiguous dispute clauses can delay or disrupt
the resolution of a dispute as parties are required to make joint decisions on the details of
the process while already in disagreement, bringing the possibility of additional strain to the
relationship.

Chamber of Arbitrators - Ne 04 (1) stuBapsb - uronsb 2024 47 .



The concept of a multi-step approach has become increasingly common in drafting
dispute resolution clauses' in international commercial contracts due to the push for parties
to engage in ADR before advancing to court. Disputes in international commercial
agreements are usually complex in their timeline, finances, and the working relationship at
stake. These complexities can be exacerbated when language barriers, time zones, and
cultural differences all play a part in the working of international commercial agreements.

This article seeks to highlight the three-tiered multi-step dispute resolution process,
and the advantages and challenges faced at each stage. This includes the use of negotiations,
meditation, and different types of arbitration in solving a dispute, and what should be
considered to ensure that the multi-step clause is clear and concise to avoid the
complications that a poorly drafted dispute resolution clause can create.

Negotiations: The Starting Point

Often the starting point of the tiered dispute resolution process begins with the
parties’ entering negotiations as a means to try and come to an agreement®. The inclusion
of a negotiation phase within multi-step dispute resolution clauses could be seen as more
than a standard simple option; it stands as a pivotal and strategic element as there are distinct
advantages that negotiation brings forward.

Negotiation is often seen as a good place to start discussions as it is an opportunity
for parties to speak about the issue that has arisen, and their position in relation to it. This
can be an extremely proactive measure in the early identification and resolution of issues,
mitigating the need for prolonged legal proceedings. Although it could be argued that in
situations where a resolution is not likely, due to the parties being stuck in their beliefs,
emotional or unable to handle the process the use of mandatory negotiation prolongs the
resolution timeline®. However, the importance remains prominent as parties can use the
space to simply gain a better understanding of the opposing party’s perspective, and if
negotiations are not successful, there is a clear path forward in the multi-step approach. The
initial time investment allows the opportunity to gain understanding of each party's interests
which can positively drive an agreement forward, even if not at this stage.

The success of a negotiation hinges on the willingness of the parties to participate in
good faith. It is however vitally important that when drafting this section of the dispute

! Uria Menendez, Multi Step Dispute Resolution Clauses, p1.

2 Vasilis F L Pappas and Artem N Barsukov, Five Years Later: Update on Multi Step Dispute Resolution Clauses as
Jurisdictional Conditions Precedent to Arbitration, published 05/08/2022.

3 Vasilis F L Pappas and Artem N Barsukov, Five Years Later: Update on Multi Step Dispute Resolution Clauses as
Jurisdictional Conditions Precedent to Arbitration, published 05/08/2022.
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resolution clause, there is greater detail in defining what negotiating in good faith entails
and the expectations of each party. Some clauses use very simple instructions like parties
are to “use their best efforts to reach an agreement™ compared to some, which arguably
more effectively, use terms within the draft clause which provides more clarity to the
disputing parties. Examples of more comprehensive terms include who will be in attendance
at the negotiation, for example will the persons involved in the dispute be in attendance or
will other members of management attend, will the negotiation take place in person and if
so what location, the explicit commitment of both parties to participate in discussions
openly, the length and number of minimum sessions the parties commit to, and any other
detail that can be pre-arranged. If parties show that they are willing to enter into a negotiation
with the want to resolve an issue and carry on with the working relationship showing further
commitment, then there is a chance that the relationship will actually improve from where
it was before the dispute occurred. There are also added benefits to this process that include
confidentiality in keeping the discussion between the parties with no outside parties learning
the details of the dispute, saving on costs of litigation, the parties have more control of the
process and over the outcome of the agreement if one is reached, and the timeline works as
quickly as the parties specify. From this it is clear why the High Court of England and Wales
noted that it makes “obvious commercial sense” for parties with a commercial dispute to
attempt negotiations.’

Negotiations hold a large importance as the first step in most multi-step dispute
resolution clauses in its collaborative nature, as when drafted with clear and precise
guidelines, the process allows parties the opportunity to control the outcome of their
commercial dispute, avoiding the costly and time-consuming alternative of litigation.
Parties are able to implement tailored solutions aligned with the unique circumstances of
their contract and find practical working solutions to issues in their commercial
relationships.

Mediation

Mediation, although similar to negotiation, serves as the logical next step in the
dispute resolution process as it allows parties to utilize an independent unbiased third-party
to bring new ideas to the table and identify potential areas of agreement in continuing their
negotiations. The benefit to the parties remains as they retain the control regarding any
resolution emerging as the mediator will not impose a solution®. As international
commercial contracts often involve parties from different cultural backgrounds, who each

4 D Jason File, United States: Multi Step Dispute Resolution Clauses, Wilmer Hale, London, page 33.
3 Emirates Trading Agency LLC v Prime Minerals Experts Private Limited (2014) EWHC 2104 (comm) s27.

¢ Assoc. Prof. Dr. jur. Zeynep Derya Tarman, Mediation as an Option for International Commercial Disputes.
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have their own set of norms and expectations, mediation is a good fit in its adaptability and
cultural sensitivity. The process encourages parties to bring their concerns, ideas, and
solutions forward with the same confidentiality as a negotiation, but with a third-party to
facilitate conversation and ensure all viewpoints are acknowledged. This is vitally important
as itallows parties another opportunity to come to their own solution and increase the chance
of turning “a business threat into a business opportunity’”’.

Mediation is pivotal in dispute resolution clauses in international contracts as
international legal systems vary significantly, which can introduce unwanted complexities
and uncertainties when issues arise. Mediation provides an adaptable framework that
transcends these legal intricacies. By addressing the issues without the rigid confines of legal
doctrines, mediation enables parties to navigate uncertainties more effectively. As
mediation tends to lead to mutually agreed settlements, the agreement can be drafted in a
way which aligns with multiple legal jurisdictions. Not only this, but the parties have
freedom to come to a creative solution that is far more likely to allow for a continued
relationship than litigation which is generally reserved to solutions in monetary amounts®.
Thus, proving a smoother and more time efficient way for international commercial disputes
to be resolved. Other benefits of mediation include the mediator's ability to help parties see
the other perspective, identify potential misunderstandings and heightened emotions, and a
private and confidential process allows for a more open discussion around business without
the possible risk in litigation of information being released to the public. This provides
strong reasoning as to why mediation is a clear steppingstone from negotiations, allowing
for dispute resolution and for future success in competitive commercial business.

In recent years, mediation has become an even more reliable process with the
implementation of the Singapore Convention on Mediation, which was entered into force
on September 12th, 2020. The purpose of the Convention is to facilitate cross-border
enforcement of mediation settlement agreements internationally, adapting the framework
as set out in the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards focusing on awards granted during arbitration proceedings. The
Singapore Convention provides security and stability to the mediation process and in some
respects mirrors the New York Convention in its ability to encourage trust in mediation as
the New York Convention has in arbitration.

Article 1 of the Singapore Convention specifies that the Convention applies to
international settlement agreements resulting from mediation, concluded in writing by

7 ibid

8 ibid
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parties to resolve a commercial dispute.” Article 3 further outlines the following stipulations
to those who choose to adopt the Convention:

1. Each Party to the Convention shall enforce a settlement agreement in
accordance with its rules of procedure and under the conditions laid down in
the Convention.

2. If a dispute arises concerning a matter that a party claim was already resolved
by a settlement agreement, a Party to the Convention shall allow the party to
invoke the settlement agreement in accordance with its rules of practice and
under the conditions laid down in this Convention, in order to prove that the
matter has already been resolved. !

The Convention provides security to parties that have entered into an agreement as a
result of a mediation as any agreement made is enforceable legally, and therefore a reliable
solution. With the Convention's popularity, there are 55 nations that have signed, and 8
parties to the Convention as of January 2024. This further highlights the Convention’s
benefit to international commercial contracts dispute resolution clauses as if both parties
reside in a country that is on the list of signatories to the Convention, this added layer of
protection and stability can encourage parties to utilize the dispute resolution process with
no uncertainty.

Similar to the drafting of the negotiation element of the dispute resolution clause
within a commercial contract, to ensure there is in fact no uncertainty in this process, it is
crucial that the clause is clear and concise when drafting. It is important to determine at the
outset of drafting a commercial contract that the following is considered: timing between
the first and second method of ADR and all timelines agreed within the mediation process,
how a mediator will be appointed, the cost allegation for the mediators’ fees, location of the
mediation, procedure used, and who will attend the sessions. For example, if you cannot
agree at the outset on a mediator by name it may be of benefit to specify that the chosen
mediator will be appointed by a set person (preferably also third part), that the mediator
must specialize in commercial contract disputes, and must have a set amount of experience.
This allows parties to feel secure in ensuring that the criterion of appointing a mediator is
agreeable without having to come to a decision prematurely. Clarifying these elements will
help to avoid any unnecessary stress or tensions between parties that could negatively
impact a possible settlement.

? Singapore Convention on Mediation, Article 1.

19 Singapore Convention on Mediation, Article 3.
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In essence, the incorporation of mediation into international commercial contracts
should not merely be seen as a preference but as a strategic tool that both parties can use if
ever a dispute arises. By providing a culturally sensitive, adaptable, and efficient way of
dispute resolution, mediation provides a great opportunity for international companies to
move forward from a dispute with an agreement that is mutually beneficial and workable
for both parties.

Arbitration: Institutional or Ad Hoc?

The final step in the tiered multi step dispute resolution clause that occurs if both
negotiations and mediation are unsuccessful is typically arbitration. It is important for the
parties to look at the different kinds of arbitration when drafting the clause as each comes
with a different style which may or may not suit some commercial contracts. Two types of
arbitration for the parties to consider are institutional arbitration and ad hoc arbitration.

Institutional arbitration is a process that is administered by a specialist arbitral
institution who follow their own rules of arbitration. The institution will intervene and
appoint arbitrators for the process while assuming the function of administrative support for
the parties!!. When naming an arbitral institution there are several factors that the parties
must consider in relation to the nature of their company. The parties must consider the nature
of their dispute, the financial value of the dispute, the location of the institution, and the
institution's reputation. There are benefits that may sway the parties to choose institutional
arbitration such as the more formal structure with established procedure rules, the
background of expertise in arbitration to help with the administrative management of the
arbitration, and the efficiency in both time and money'2.

As Schroeter explains, ad hoc arbitration is often described as the opposite of
institutional arbitration where it encompasses anything that is not institutional. He describes
the majority of definitions as ‘negative’ whereby they mirror the definition of institutional
arbitration'3. A more positive description can be found in Article 1.2(b) of the 1961 Geneva
Convention where ad hoc arbitration is defined as “settlement by arbitrators appointed for
each case”!. The ad hoc arbitration process is managed by the parties who are a part of the
dispute. The parties will make their own arrangements for selecting arbitrators and can

! Klaus Peter Berger, International arbitration: harmony, disharmony and the ‘party autonomy paradox’, Arbitration
International, Volume 34, Issue 4, December 2018, page 473.

12 Andre Maniam SC, Resolving International Commercial Disputes: Ad Hoc or Institutional Arbitration, The
Singapore Law Gazette.

13 Ulrich G Schroeter, Ad Hoc or Institutional Arbitration - A Clear-Cut Distinction - A Closer Look At The Border-
Line Cases, (2017), Contemporary Asia Arbitration Journal.

14 Geneva Convention 1961, Article 1.2(b).
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designate the rules, applicable law, procedures, and administrative support that will be used
during the process. The parties are able to designate an established set of rules from an
arbitral institution without using the institution to run the arbitration process, allowing the
parties to have more control over the whole process.

It is important for the parties to discuss the details surrounding the arbitration that
will be adapted while drafting the multi-step dispute resolution clause. This includes the
drafting of the clause in a clear and concise fashion, a choice on the type of arbitration they
wish to use, cost allocation, and indeed which arbitrators or arbitral institution they wish to
use. In choosing which form they wish to select the parties must that into consideration to
the following five preliminary points:

3. The complexity and nature of any possible dispute. If the dispute is going to
include high stakes matters, then institutional arbitration could provide a more
reliable process.

4. The parties need to consider their resources and budget for solving a dispute.
An ad hoc arbitration would initially be cheaper, but the parties must accept
that the timeframe can be drawn out and become costly. Alternatively, for a
higher upfront cost, arbitral institutions will provide support to the parties
which can lead to a more efficient process.

5. For some commercial disputes the enforceability and credibility of an arbitral
institution might prove to be a deciding factor in deciding which form should
be used, especially if there are any doubts in regard to the enforcement of an
award. As ad hoc arbitrators can be chosen by the parties and the award decided
with the rules that the parties wish to be taken into account the process can be
seen as less credible.

6. The need for administrative support needs to be assessed by the parties. This
is particularly important in international disputes where the knowledge of
different rules in different countries can become complex. In these cases, the
cost of using an institution to provide the administrative support can often be
outweighed by the time efficiency of the process. However, in areas where
arbitration is used more commonly and knowledge of rules and processes are
known, such as in construction contracts, the use of an ad hoc process can be
sufficient.

7. The parties need to decide how much detail they can put into their arbitration
clause at the time of drafting, as the more detail is included the more efficient
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the resolution process can be. It is understood that it is not possible to predict
exactly what kind of dispute may arise and in turn the exact intricacies of which
arbitrator or institution will be used along with which rules the parties wish to
follow. However, the more information that can be included at the outset the
lower the chance for heightened tensions between the parties when needing to
solve the dispute.

Every commercial deal is unique to itself, meaning that the choice on the type of
arbitration adapted and the decisions on the various other details outlined, can be specifically
tailored to suit the needs of the contacts and each party involved. Arbitration is the perfect
final tier on the dispute clauses as each party will agree to accept the arbitrator's decision,
putting a guaranteed solution forward that is objectively fair to both sides, while upholding
the benefits of dispute resolution rather than litigation proceedings.

Conclusion

While the benefits of the multi-step clause have been demonstrated, the lack of clear
and concise language in the drafting of the clause can bring forward various issues that can
lead to ambiguity causing the dispute resolution process to be unsuccessful. To avoid adding
unneeded tension to an already emotional situation, the clause should clearly establish a
timeline for each individual element of the agreement. The parties should also consider if
each stage of the multi-step approach is compulsory or optional, and how long after the
dispute has been brought forward does the ADR process begin, how long will the
negotiation and mediation processes last, where will each step be located, either online or
in person, and the period of time in between each process. It is also important to detail who
will be in attendance in each step, and if client’s will be representing themselves at the table
or will have counsel speak on their behalf. All these details lead to a clear understanding
between the parties at the outset as to what is expected of them in order to provide the best
chance of a swift solution, and it is agreed on before any tensions arise, while also ensuring
all parties are well aware of the process and what will take place so there is no uncertainty
in this regard. These provisions ensure that there is a contractual obligation for both parties
to engage with the ADR process and put their best effort forward in finding a solution as
early in the process as possible.

Some people believe that the multi-step process adds unneeded elements in the
process of coming to a resolution in obligating parties to participate even if they are clear
that they are not in a position to allow the process to be successful, be that as a result of
emotional or practical barriers having arisen. Mary Comeau suggests otherwise, outlining
that concise drafting of the process can remove the natural human instincts that are present
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in a dispute, which allows for a more efficient resolution process'®. In cases where time
efficiency is important, as in most commercial disputes, avoiding court intervention and any
limitation period to appoint arbitrators could increase the chances of a timely resolution.
Comeau describes that having the ultimate decision maker overseeing the whole tiered
process will likely lead to a more effective and good faith approach to negotiations and
mediation creating an environment where an agreed solution can be created!®.

The importance of including multi step dispute resolution clauses when drafting
international commercial contracts can ensure long term benefits through the tiered method
to be implemented if disputes arise. It is crucial to consider what elements can be explored
at the outset of drafting the clause to ensure a clear and agreed upon structure for the parties
to follow, especially in the international context with additional strains on methods of
communication. This eliminates the need for additional stress and frustration in needing
parties to agree on the elements of the process after they have already experienced a dispute
arising from their contract and provides the best chance at a settlement outcome.

15 Mary E Comeau, In Defence of Tiered Dispute Resolution Clauses, ADR Institute of Canada.

16 ibid
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